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Submitted online via http://www.regulations.gov 
 
October 16, 2018 
 
U.S. Environmental Protection Agency 
Docket ID No. EPA-HQ-OAR-2017-0355 
1200 Pennsylvania Ave. NW  
Washington, DC 20460 
 
Re: Proposed Rule for Emission Guidelines for Greenhouse Gas Emissions From Existing 
Electric Utility Generating Units (August 31, 2018), EPA-HQ-OAR-2017-0355 
 

We, Daniel A. Farber, Kirsten Engel, and Ted Lamm, submit the following comments 
regarding the Proposed Rule for Emission Guidelines for Greenhouse Gas Emissions From 
Existing Electric Utility Generating Units (August 31, 2018), EPA-HQ-OAR-2017-0355 (the 
“Proposed Rule”), also known as the “Affordable Clean Energy Rule.” The Proposed Rule seeks 
to replace the Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Utility Generating Units, commonly referred to as the Clean Power Plan. 
 

Daniel Farber is the Sho Sato Professor of Law and Faculty Director of the Center for Law, 
Energy & the Environment at the University of California, Berkeley.1 He has taught and written 
about environmental law for forty years, first at the University of Illinois, then the University of 
Minnesota, and finally at the University of California, Berkeley. Professor Farber is the co-
author of a leading environmental law casebook and has published dozens of law review articles 
about environmental law and policy. 
 

Kirsten Engel is the Charles E. Ares Professor of Law at the James E. Rogers College of Law 
at the University of Arizona and a member of the Arizona House of Representatives. Engel is the 
co-author of an environmental law textbook, book chapters and articles. Prior to joining the 
law faculty at the University of Arizona, she held numerous permanent and temporary 
appointments within academia and in the public and nonprofit sectors, including the U.S. 
Environmental Protection Agency, the Massachusetts Attorney General's Office, and Harvard, 
Vanderbilt, and Tulane Law Schools. 
 

Ted Lamm is Research Fellow in the Climate Program at the Center for Law, Energy & the 
Environment at the University of California, Berkeley. He performs energy and environmental 
law and policy research and has a background in private legal practice. 

 
EPA should not adopt the Proposed Rule. We previously submitted comments to EPA in 

response to its Request for Comment on its proposal to repeal the Clean Power Plan, EPA-HQ-
OAR-2017-0355-16293 (posted February 6, 2018) (the “Prior Comments”), a complete copy of 
which are attached hereto and incorporated by reference. As we demonstrated in our Prior 
Comments, EPA’s argument that under § 111(d) of the Clean Air Act a “best system of emission 
reduction” (“BSER”) must consist of measures that can be “applied to or at” an individual source 
                                                 
1 Institutional affiliations of Professors Engel and Farber and Mr. Lamm are provided solely for purposes of 
identification and do not imply any institutional endorsement of the views expressed here. 
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of emissions, and cannot rely on “reduced utilization” of that source, 83 Fed. Reg. 44,752, is not 
supported by a reasonable interpretation of the Clean Air Act. EPA’s statement based on 
“historical practice” that “reduced utilization” would be inappropriate as BSER because it would 
“inappropriately inject the Agency into an owner/operator’s production decisions,” id., 
disregards a straightforward reading of the Clean Air Act and of the Clean Power Plan, as well as 
our Prior Comments. EPA compounds its mistake by rejecting compliance measures involving 
decreased utilization of some sources, including emissions trading, and by reliance on a strained 
analogy to Section 165 of the Act. EPA’s effort to handcuff itself and the states to a mandatory 
menu of technological changes is at odds with the Act’s purpose and text. In contrast, the Clean 
Power Plan offers far greater reductions in emissions of greenhouse gases and conventional 
pollutants, while providing states and sources with more flexible pathways to compliance. It 
would be arbitrary and capricious to adopt the Proposed Rule as a replacement for the Clean 
Power Plan on the grounds offered by EPA. 

 
I. The Proposed Rule’s Justification for Repealing the Clean Power Plan is 

Arbitrary and Capricious. 

As we demonstrated in our Prior Comments, the three “building blocks” of emission 
reduction proposed in the Clean Power Plan—improving the heat rate at affected coal-fired 
power plants, and decreasing utilization of affected coal-fired plants in favor of increasing 
utilization of natural gas and renewable sources—are fully within EPA’s authority under the 
Clean Air Act and its historical practice. EPA has long required regulated sources to limit acid 
rain-causing emissions by purchasing and burning low-sulfur coal, necessarily involving EPA in 
owner/operator decisions that go far beyond the emission control technology applied to a 
generating unit. 42 U.S.C. § 7651 et seq. Moreover, the Clean Power Plan does not directly 
mandate employment of “generation-shifting measures” distinct from EPA’s “traditional, source-
specific approach to regulation. 83 Fed. Reg. 44,752. As we noted in our Prior Comments, the 
Clean Power Plan does not “require that polluting utilities obtain outside-the-fenceline 
replacement power, or indeed, any replacement power at all,” and any decision to do so is purely 
a market demand-based response by the relevant generator, utility, or state regulator. Prior 
Comments at 3. 

Seemingly in recognition of this accurate argument, the Proposed Rule no longer claims 
explicitly that EPA’s authority under Section 111(d) is limited to “inside-the-fenceline” 
measures. Instead, EPA opts for a conclusory statement that “reduced utilization is not a valid 
system of emission reduction for purposes of establishing a standard of performance” since it “is 
directly correlated with a source’s output.” EPA claims that such involvement in “an 
owner/operator’s production decisions” conflicts with EPA’s “historical understanding of and 
practice under section 111.” 83 Fed. Reg. 44,752. But EPA offers no explication of this 
“historical understanding.” EPA also offers no explanation of its shift in view from “outside-the-
fenceline” measures to “inject[ion into]…production decisions” as the basis for finding legal 
issues with the Clean Power Plan. 

However, EPA’s historical understanding of the Clean Air Act has embraced measures that 
depend on facility owner/operator decisions that both reside “outside-the-fenceline” and 
implicate “production decisions.” The acid rain program’s permission of compliance via the 
purchase of low-sulfur coal, is one example of such a measure. 42 U.S.C. § 7651; Prior 
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Comments at 2. EPA’s allowance of “intermittent use” under appropriate circumstances to 
satisfy pollution control requirements under another part of the Clean Air Act (itself referenced 
in Section 111(d)) is another. Prior Comments at 4; see Kennecott Cooper v. Train, 526 F.2d 
1149 (9th Cir. 1975). EPA offers no meaningful explanation of why the “historical 
understanding” of Section 111 is now different.2 

Through both its unexplained shift in legal justification and its failure to grapple with 
relevant, historically accepted interpretations of the Clean Air Act, the Proposed Rule offers no 
defensible argument for why the Clean Power Plan is invalid under Section 111. Rather, EPA’s 
unsupported reliance on “historical understanding” and “production decisions” is both arbitrary 
and capricious.  

 
II. The Proposed Rule Fails to Address Other Valid Arguments in Favor of the 

Clean Power Plan’s BSER. 

In addition to demonstrating how utilization reductions are well within historical EPA 
practice, our Prior Comments offered other legally compelling arguments in favor of the Clean 
Power Plan’s BSER which EPA fails to address in the Proposed Rule. Centrally, our Prior 
Comments noted that the Section 111 definition of “standard of performance,” the source of the 
BSER requirement, makes no reference to specific technologies and in no way excludes output 
limitations or operational changes; it simply requires the “best system of emission reduction 
[that] has been adequately demonstrated.” 42 U.S.C. § 7411(a). Absent further instruction, this 
definition clearly encompasses well-demonstrated measures such as operational changes. The 
Clean Air Act’s overarching definition of “standard of performance” (displaced by the Section 
111 definition to the extent it is narrower) is clarifying: “a requirement of continuous emission 
reduction, including any requirement relating to the operation or maintenance of a source to 
assure continuous emission reduction.” 42 U.S.C. § 7602(l). As we previously argued, these 
definitions “clearly refer[] to a plant’s emissions performance, not to how the plant is performing 
in terms of producing output. Implementing the best system…means cutting emissions as much 
as possible.” Prior Comments at 4. 
 

These definitions leave ample room for utilization reductions to qualify as appropriate BSER, 
and EPA identifies no countervailing provisions that prevent EPA from including utilization 
measures under Section 111. Rather, EPA relies on its conclusory statement of “historical 
practice” to dismiss this evident truth without addressing the arguments made in our Prior 
Comments. 

                                                 
2 EPA’s new interpretation of the Clean Air Act’s statutory mandate is inappropriately narrow with respect not only 
to historical practice, but also to real-world circumstances. The severe restriction against implicating “production 
decisions” (and its immediate, indistinguishable predecessor, “outside-the-fenceline” measures) that the Proposed 
Rule seeks to self-impose is consistent with neither the actual operation of the electrical grid nor EPA’s statutory 
duty to address greenhouse gas emissions. See Massachusetts v. EPA, 549 U.S. 497 (2007). Faced with a similar 
dilemma when electrical generation transitioned away from the traditional utility-owned model to the modern 
disaggregated model, the Federal Energy Regulatory Commission appropriately shifted its regulatory model to 
manage the wholesale power market rather than just individual tariffs. Courts recognized that this shift, while 
potentially exceeding the contemporaneous expectations of the enacting Congress, properly fulfilled the agency’s 
overarching mandate in light of present conditions. EPA, facing similarly novel circumstances, should similarly 
respond to its fullest ability—through the Clean Power Plan. 
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III. The Proposed Rule Offers no Argument Against States’ Use of Reduced 
Operation as a Compliance Measure. 

 
Going beyond its rejection of reduced utilization as part of BSER, EPA also erroneously 

argues that reduced utilization should not be allowed as a compliance measure. EPA admits in 
the Proposed Rule that it must “provide considerable flexibility for states to set standards of 
performance for units and also allow states to have considerable latitude for implementing 
measures and standards” under Section 111. 83 Fed. Reg. 44,765. However, EPA argues against 
employing averaging and trading across sources in state implementation plans, since under these 
methods “a single source could potentially shut down or reduce utilization to such an extent that 
[would allow] a state’s remaining sources to meet their standards of performance without 
implementing any additional measures at any other source.” 83 Fed. Reg. 44,768. EPA objects to 
this on the grounds that it “might undermine EPA’s BSER” which is limited to “a menu of heat 
rate improvements.” Id.  

EPA apparently believes that states should be limited to choosing from a menu of heat rate 
improvement technologies because Section 111 is not “directed toward…aggregate emissions.” 
Id. The effect is to limit states to inefficient, source-by-source requirements when other 
compliance approaches such as cap-and-trade would provide equal or greater emission 
reductions at lower cost. Indeed, in some locations, EPA’s approach might actually lead to 
increases in emissions of carbon and conventional pollutants because of increased operation of 
plants that have become more efficient due to heat rate improvements. This rigid insistence on 
technological mandates at the expense of actual emission control conflicts with the text of 
Section 111, which, as we note in our Prior Comments, simply requires that state plans “reflect” 
the “best system” for emission reduction, without any reference to technologies or specific 
processes or techniques that may be considered. Prior Comments at 3. As we wrote in our Prior 
Comments: 

Rather, the Act simply defines BSER broadly in a manner that clearly encompasses more than 
purely technological changes designed to increase efficiency, and including operational changes, 
such as turning off generating units within a single facility as needed or reducing the use of the 
facility to meet an annual emission cap. 

 
Id. This applies as much to EPA’s determination of BSER as it does to state flexibility in 
designing implementation plans to achieve the standards required under Section 111. EPA offers 
nothing other than its discretionary preference to argue otherwise. Under the Proposed Rule, any 
state that determines reduced utilization is the best method for compliance may validly include it 
as part of its implementation plan, and rejection of such a plan by EPA would be arbitrary and 
capricious. 
 

IV. The Proposed Rule’s Reliance on Section 165 Is Misguided. 
 
 Furthermore, in its justifying its new, narrow interpretation of BSER, EPA relies heavily and 
inappropriately on an analogy to Section 165 of the Clean Air Act. EPA argues that its guidelines 
for implementation of the Best Available Control Technology (“BACT”) standard—that a 
“BACT analysis does not need to include ‘clean fuel’ options that would fundamentally redefine 
the source…[including] those that would require a permit applicant to switch to a [different] 
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primary fuel type”—should be determinative of the options available to regulate greenhouse gas 
emissions under Section 111. 83 Fed. Reg. 44,752. Because BACT does not necessarily require 
an applicant to “redefine the source,” EPA seems to argue, BSER may not include reduced 
utilization.  
 
 Of course, it is logically fallacious to assert that flexibility in interpreting one section of a 
statute (i.e., “does not need to include”) mandates rigid limitation in another. But more 
importantly, the analogy to Section 165 is simply inapposite. Section 165 and Section 111 share 
few similarities other than their common residence in the Nation’s omnibus clean air legislation. 
As EPA concluded in the Clean Power Plan and as it still acknowledges, Section 165 exists in a 
“distinct context” involving the issuance of permits for new major facilities requiring application 
of best available technology to prevent deterioration of air quality in attainment areas through 
“case-by-case review of the construction of an individual stationary source.” 83 Fed. Reg. 
44,753. Section 111, by contrast, calls for a determination of a “best system of emission 
reduction” for all existing sources within a particular category to prevent harmful emissions of a 
particular pollutant. The differences between the two programs—in type of facility, scope of 
application, method of emission reduction, or specific air quality aim—could hardly be starker. 
EPA’s response to this dichotomy is to note that, like Section 165 “section 111(d)…explicitly 
tasks states…with “establishing standards of performance.” Id.  
 
 It is unclear why EPA feels that this single similarity should merit limiting the scope of 
Section 111, but it is clearly arbitrary in light of Section 111’s ability to stand on its own, as it 
does under the Clean Power Plan. And, to the extent any aspect of Section 165 could limit BSER 
under Section 111, pursuant to EPA’s own interpretation it would necessarily point to greater 
state flexibility, including through reduced utilization as discussed above. 
 

V. EPA Fails to Justify its Proposed Repeal of the Clean Power Plan. 
 

We appreciate the opportunity to comment on the Proposed Rule. While EPA has shifted 
away from its former argument that “outside-the-fenceline” measures are not permitted as BSER 
under Section 111 (an argument we thoroughly disproved in our Prior Comments), it has landed 
on a basis equally unsupported in the Clean Air Act. EPA now claims that utilization reductions 
are outside EPA’s “historical understanding” of the statute and would inappropriately involve 
EPA in “production decisions.” 83 Fed. Reg. 44,752. As we demonstrate herein and in our Prior 
Comments, neither of these contentions is supported by a reasonable interpretation of the Clean 
Air Act or its implementation since 1970. These arguments thus form an arbitrary and capricious 
basis for EPA’s proposal to repeal the Clean Power Plan in the Proposed Rule. 

 
         
        Sincerely, 
 
        /s/ 
        Kirsten Engel 
        Daniel Farber 
        Ted Lamm   


